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Those who work with young people of-
ten must weigh the need to maintain a
student’s confidentiality and confi-
dences against the need to inform oth-
ers of potential or eminent danger.
School safety issues often conflict with
privacy issues. Test your understanding
of juvenile information sharing laws
and rules by answering True or False to
the following questions. (Answers begin
on Page 6.)

1.  A student’s grandmother telephones
the school principal concerned that her
grandson, who resides with his parents,
is not doing well academically. She re-
quests a copy of the student’s report
card. The principal may provide a copy
of the report card because the grand-
mother has an interest in the student’s
academic welfare.

Answer: True     False
2. The following year, the grandmother
mentioned calls the principal again re-
questing her grandson’s report card. The
student is now living with his grand-
mother who looks after him because his
parents left the area indefinitely looking
for work. The principal may provide a
copy of the report card.

Answer: True     False
3. After the parents left, they developed
serious disagreements and were di-
vorced. Custody was awarded to one
parent who has returned to take care of
the child. The non-custodial parent calls
the school and requests a copy of some
records pertaining to the child. Because
the parent is the non-custodial parent,
the parent is not entitled to see any of
the child’s records. Only the custodial
parent has access to the records.

Answer: True     False
4. A student discusses in confidence with
a teacher plans to get married as soon as
she turns 18, the legal age for marriage in
the state where she lives. The student’s

father suspects this and believing the
marriage would be a mistake intends to
send the student out-of-town to live with
his sister. Before making a final decision,
he wants to confirm his daughter’s in-
tent and asks the teacher whether his
daughter has discussed marital plans
with the teacher. The teacher should not
tell the father of the student’s plans if
asked because the discussions with the
student were in confidence.

Answer: True     False
5. The student who was considering get-
ting married after she became 18, subse-
quently tells the teacher that she can’t
get along with her family and so she now
plans to elope, getting married in a state
with a younger legal age to get married.
Because the discussion also was in con-
fidence, the teacher should not reveal the
student’s plans to her father.

Answer: True     False
6. Jane, 10, has been reported to the child
protective services agency as a possible
sex abuse victim.1 The agency contacts
Jane’s teachers to determine if Jane has
exhibited any unusual behavior. The
teachers may provide this information.

Answer: True     False
7. School counselors learn that a student
had made suicide threats.2  When they
sought to discuss the subject with the
student, the student denied ever making
the statements. The counselors have no
obligation to do anything further.

Answer: True     False
8. A student confronts a teacher in his
classroom brandishing a revolver.3  They
go to an empty room where the vice prin-
cipal was waiting. The student showed
the vice principal a suicide note. He then
requests to talk to his favorite teacher,
but was not allowed to do so. The police
had been called. As the student and vice
principal were leaving the empty room,
they were confronted by a police officer
who told the student he was “in trouble

with the law.” A few minutes later, the
student entered to boys’ restroom, shot
himself and died. The student’s parents
sued claiming that the school and police
mishandled the situation. The school
may successfully defend the case by as-
serting it had no obligation to provide
suicide prevention training and did the
best it could under the circumstances.

Answer: True     False
9. A student reveals to a school counse-
lor that she is sexually active and is con-
cerned about getting pregnant. She
wants information regarding birth con-
trol and, in case she gets pregnant, abor-
tions. The counselor should refer the stu-
dent to a physician or planned parent-
hood agency.

Answer: True     False
10. A junior high school student reveals
to a school counselor that she is sexu-
ally active with a high school senior. The
counselor concludes that the student’s
personal life is her own business. Noth-
ing should be done.

Answer: True     False
11. A student is known by the attendance
officer to be pregnant. The student’s par-
ents are not aware of this. The attendance
officer notifies parents whenever a stu-
dent is absent from school and requests
that a parent call to confirm the reasons
for the absence. The student is absent
and the attendance officer has heard ru-
mors that the student skipped school in
order to have an abortion performed. The
attendance officer should still contact the
parents and notify them of the child’s
absence.

Answer: True     False
12. A student reveals to a school coun-
selor during counseling that he is going
to “blow up the principal’s house.” The
counselor should warn the principal.

Answer: True     False
13. A counselor learns from a student that
the student’s mother was irate because
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she just missed the cut for varsity
cheerleading. The mother told her daugh-
ter she’d like to kill one of the cheerlead-
ers so her daughter could be a cheerleader
just as she had been when in high school.
The counselor had never actually met the
mother, but from sessions with the stu-
dent the counselor concluded the mother
may be unstable and capable of anything.
The daughter also didn’t want the mother
to know she talked about her family with
the counselor. Under the circumstances,
the counselor should not take any ac-
tion regarding the mother’s statement.

Answer: True     False
14. A student seeks the help of a school
counselor regarding drug abuse. The
counselor is also a licensed clinical psy-
chologist and has been retained to pro-
vide therapy to students. During the ses-
sions, the counselor learns that the stu-
dent had in the past sold drugs to other
students. The counselor should report
the student’s activities to law enforce-
ment officers.

Answer: True     False
15. Ryan, 13, is adjudicated delinquent
for breaking into a warehouse.4  As this
is his first offense, the court returns Ryan
to school and shares information about
the offense with the school. This infor-
mation was properly disclosed.

Answer: True     False
16. Ryan, now 14, is adjudicated delin-
quent for breaking into several vehicles
on a parking lot.5  This is his second of-
fense. As a condition of his probation,
the court orders Ryan to attend school
regularly and to achieve passing grades
in his classes. Information sharing is per-
missible between the school and juve-
nile justice agencies.

Answer: True     False
17. A school resource officer who is a
member of the school’s law enforcement
unit receives a report from the local po-
lice department that Rodney, Jeff, and
Mark are active members of the Five Crew
gang.6  The school resource officer cre-
ates a file and places the report in it. The
school resource officer also informs the
principal, who makes appropriate nota-
tions in each student’s education record.
Several weeks later, a detective from a
neighboring jurisdiction contacts the
school resource officer. The detective is

investigating a ride-by shooting involv-
ing gangs at a basketball game between
the two schools. Federal law does not
restrict their school resource officer from
sharing information about the Five Crew
members from the law enforcement unit
record with the investigator.

Answer: True     False
18. The principal receives information
from a student that members of Five Crew
are planning an assault at the other high
school in retaliation for the previous
shooting.7  The principal cannot release
the information he placed in the student
education records.

Answer: True     False
19. Sometime between midnight and 2:00
a.m., a knife-wielding man entered the
bedroom of a house and attacked an eld-
erly woman.8  Both the assailant and vic-
tim were cut with the knife during the at-
tack. When the police arrived, the victim
advised them that she believed her as-
sailant was Black, based on what she saw
of his hand or lower forearm. She also
said she thought the assailant was young
because she heard him run quickly across
the room. The police canine unit tracked
the assailant from the scene of the crime
in the direction of a school campus, but
lost the scent in a wooded area at the
base of the campus. The police requested
a list of the names and addresses of all
Black male students at the school. The
list would be used to create “lead sheets”
to question students. The list should be
refused.

Answer: True     False
20. Donna, 13, and Linda, 14, get into an
argument and begin shoving each other.9

A school resource officer, who is a mem-
ber of the school’s law enforcement unit,
separates them and makes an incident
report. Several days later, the school re-
source officer again breaks up a fight be-
tween the two girls and makes another
incident report. Copies of the two inci-
dent reports are forwarded from the law
enforcement unit to the assistant princi-
pal who is responsible for school disci-
pline. Because this is the second time the
girls have been involved in a fight, they
are suspended for a day. The incident
reports that provided the basis of the dis-
ciplinary hearing and the disposition are
entered into each girl’s education record.

Several days later, Donna and Linda see
each other at a neighborhood record store
and begin fighting again. The police are
called and take the girls into custody. An
officer contacts the school resource of-
ficer and learns that Donna and Linda
have gotten into fights at school. The
officer requests any available records. All
the records may be disclosed.

Answer: True     False
21. Mary, 13, is arrested for shoplifting.10

This is her first offense, and the police
department’s juvenile division contacts
the school for information about Mary’s
school attendance and academic perfor-
mance. The information may be released.

Answer: True     False
22. Johnny, 11, is having problems in
school.11  He is inattentive, does not com-
plete homework assignments, falls asleep
in class, and is hostile to some of the
other children. When the school coun-
selor interviews him, Johnny is sullen
and unresponsive. The school counse-
lor makes several unsuccessful attempts
to reach the parents. These observations
may be shared with other youth-serving
agencies.

Answer: True     False
23. Before the counselor can refer Johnny
to an appropriate agency, the police de-
partment picks him up on the street at
2:00 a.m. on a school night —  well after
curfew.12  No one is home when the po-
lice attempt to contact the parents.
Johnny spends the night in a temporary
foster home, and the police refer his case
to family services the next day. During
the assessment process, the agency con-
tacts the school and asks for informa-
tion about Johnny’s attitude and school
performance.  The information may be
released.

Answer: True     False
24. Ronald has been involved in several
strong-arm robberies and is at risk of be-
coming a career criminal offender.13  The
county Serious Habitual Offender Com-
prehensive Action Program (SHOCAP)
designates Ronald as a serious habitual
offender and develops a supervision and
treatment program. He is required to go
to school each day, attend a jobs pro-
gram three times a week, and go to coun-
seling. The information may be shared.

Answer: True     False
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One of the most important areas
associated with making schools safe and
welcoming involves student records and
information sharing. This area  not only
is extremely important for both schools
and law enforcement agencies, but it is
also integral to their ability to be effective.

By way of background, as the prac-
tice of collecting records grew, so did the
potential for the invasion of privacy and
the likelihood that information contained
in records would be used for purposes
other than for which it was collected.
Among other things, studies showed that
while records were widely disseminated,
they were kept from those who were the
subject of the records.

Because of these abuses in disclosure,
laws were passed concerning record-
keeping practices. These laws applied par-
ticularly to school records and law en-
forcement records, but privacy rights were
extended to other records as well.

FERPA
The most significant statute regarding
student records is the Family Educational
Rights and Privacy Act of 1974, commonly
known as FERPA or the Buckley Amend-
ment after Senator Buckley who spon-
sored the measure.

FERPA established procedures for
parents and students to gain access to
student records and restricted the release
of those records to third parties. While
FERPA created a national standard of fam-
ily educational rights and privacy, quite a
number of states have adopted similar —
and sometimes even more restrictive —
provisions.

Although FERPA allows parents and
students to gain access to student
records, there is not a similar national re-
quirement to disclose records in juvenile
court proceedings. In fact, policies on
juvenile record information vary greatly
from state to state. Some states treat at
least some juvenile court records as pub-
lic information, but this is quite unusual.
More often, access is restricted even to
the point of allowing access only by spe-
cial court order.

These practices have, unfortunately,
created a significant amount of informa-

tion territorialism. Information that would
be useful in serving and supervising
youth has often been hoarded under the
auspices of confidentiality and a desire
to avoid stigmatizing young people. Even
more recently, it has become apparent that
this confidentiality has not had the in-
tended benign effect on young people
but has, instead, actually undermined
services and supervision. Not surpris-
ingly, this has lead to a greater willing-
ness by youth-serving agencies to explore
and implement greater sharing of infor-
mation.

 In broad terms, the law of confidenti-
ality has two distinct branches. These
include:
• the law of privilege and
• the law of privacy.

The law of privilege
The legal concept of privileged informa-
tion or communication is ancient. Essen-
tially and for reasons of public policy, in-
formation received under some circum-
stances or communications between per-
sons having certain designated relation-
ships is privileged. Privileged information
or communications usually may not be
introduced into evidence in court pro-
ceedings, and disclosure may not be re-
quired in other situations as well.

Typical privileges include communica-
tions between, among others:
• Husband and wife
• Attorney and client
• Physician and patient
• Clinical psychologist and patient
• Mental health therapist and patient
• Licensed social worker and client

Are there special privileges in most
states for school administrators, princi-
pals, teachers, counselors, school psy-
chologist and other personnel? The an-
swer is generally no.

Exceptions to the law of privilege
However, even when information is ob-
tained or communications is made in the
strictest confidence, disclosure may be
compelled. This is the case even when
ethical rules of professional organizations
to which school personnel belong con-

sider information confidential. The laws
of privilege and professional ethics are
not necessarily synonymous!

For school personnel to assert an ab-
solute privilege, information must be ob-
tained or communications made in circum-
stances where one of the general privi-
leges applies. For example, a school psy-
chologist or school social worker, for ex-
ample, may also be a clinical psycholo-
gist or licensed social worker. The fact
that professional services are provided
in a school setting does not prevent as-
sertion of a privilege available outside the
school setting.

The law of privilege is complex. Not all
information or communications qualify for
a privilege. A privilege may be lost where
others —  even an eavesdropper —  hear
the information. Some privileges are un-
available in criminal trials, child abuse
cases, and other situations. Even where
a privilege is otherwise available, the com-
municating person may waive the right.

The law of privacy
The other branch of confidentiality arises
from the right to privacy. Stated in  brief
terms, the right to privacy is “the right to
be let alone.”

The United State Supreme Court for-
mally recognized a “right to privacy” in
1965. According to the Supreme Court,
privacy is considered “of similar order and
magnitude as the fundamental rights spe-
cifically protected” by the United States
Constitution.  State constitutions have
subsequently specifically referred to a
right to privacy.

Four privacy protections
As the law developed, four forms of pri-
vacy protections were recognized. They
include protections against:
• Unreasonable intrusion upon the se-

clusion of another;
• Appropriation of another’s name or

likeness;
• Unreasonable publicity given to

another’s private life; and
• Publicity that unreasonably places an-

other in a false light before the public.

Of these protections, the prohibition
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against publishing private facts is most
relevant to schools and other
youth-involved agencies. Minors have
privacy rights just as do adults.

The law regarding privacy as it relates
to students specifically and youth in gen-
eral has been significantly defined by stat-
ute. The theory (and it is worthy of em-
phasis —  theory) is that youth may be
best educated, served and, if necessary,
rehabilitated in a cloak of privacy. No
doubt privacy should be protected in
some circumstances. Regrettably how-
ever, privacy has gutted social regulation
that results from a more informed com-
munity, spawned informational
territorialism, and caused reluctance to re-
lease information even where appropri-
ate.

Confidentiality requirements
Statutes establishing confidentiality re-
quirements include:
• Student records legislation, including

both the Federal Family Educational
Rights and Privacy Act or “Buckley
Amendment” and state variations of
this statute.

• Special education statutes, including
the Individuals with Disabilities Edu-
cation Act  and state law counterparts.

• Mental health legislation.
• Juvenile court and law enforcement

legislation.

Statutes also may cover a variety of
other areas. In addition, the right to pri-
vacy stands as a balance against the dis-
closure of information where not other-
wise restricted.

Although these statutes make certain
information confidential, it must be rec-
ognized that parents may nevertheless be
entitled to access. In one state law case
interpreting both mental health and stu-
dent records legislation, it was held that
parents were entitled to raw psychologi-
cal test data that a school psychologist
sought to withhold.

The safety counterbalance
Confidentiality rules are not absolute.
Key exceptions are based on safety con-
sideration.

A dramatic example of the balancing
required between confidentiality and the

need to disclose information where safety
warrants it is the case Tarasoff v. Regents
of the University of California.  In this
case, suit was brought by the parents of
Tatania Tarasoff who was killed by
Posenjit Poddar. Poddar had been a vol-
untary outpatient at a University hospi-
tal.

A few months before the homicide,
Poddar told his psychotherapist that he
was going to kill an unnamed girl when
she returned from spending the summer
in Brazil. The girl was easily identifiable
as Tarasoff. The campus police were re-
quested to take Poddar into custody.

The campus police released Poddar
after being satisfied that he was rational
and extracting a promise that he would
stay away from Tarasoff. However, he did
not stay away from Tarasoff and killed
the girl shortly after her return from Brazil
just as he threatened.

In a landmark holding, the California
Supreme Court held that a therapist had a
duty to warn a patient’s intended victim
or to take other reasonable steps to pre-
vent harm where a patient presents a se-
rious danger of violence to another. The
privileged nature of communications be-
tween a psychotherapist and patient did
not bar disclosure. Although recognizing
that there was a risk of unnecessary warn-
ings, the court found that this risk was a
“reasonable price to pay for the lives of
possible victims that may be saved.”

In effect: “The protective privilege
ends where the public peril begins.”

FERPA and some exceptions
The Family Educational Rights and Pri-
vacy Act or FERPA is an important stat-
ute regarding the confidentiality of edu-
cation records. FERPA  is a federal law
applicable to virtually every school in the
nation. Some states also have also en-
acted their own laws to govern the confi-
dentiality of education records.

Education records include virtually all
records pertaining to individual students.
FERPA provides that parents have the
right to inspect and review their children’s
education records, request amendment of
the records, and, of particular signifi-
cance, have some control over the dis-
closure of information from the records.
Parents exercise rights under FERPA un-

til a student turns 18 years old or enters
college, at which time FERPA rights trans-
fer from parents to the student.

While FERPA provides significant limi-
tations on the disclosure of records re-
garding students, there are a number of
exceptions. Parental approval is generally
required for disclosure unless an excep-
tion applies. For school safety purposes,
a number of exceptions to the disclosure
requirements are particularly important:
• disclosure of non-education records;
• disclosure of directory information;
• disclosure under the law enforcement

unit records exception;
• disclosure under the health or safety

emergency exception;
• disclosure under the juvenile justice

system exception;
• disclosure under judicial order or sub-

poena; and
• disclosure of disciplinary records.

Exception: Non-education records
It’s important to know that FERPA does
not prevent schools from disclosing any
information that is not an education
record. Educators are free to share
information with other agencies or
individuals concerning students based on
their personal knowledge or observation,
or from information furnished by others,
so long as the information does not rely
on the contents of an education record.

Exception: Directory information
Another exception is made for directory
information. Directory information is gen-
erally considered information which, if
released, would not be an invasion of a
student’s privacy. The recognized types
of directory information include:
• Name, address and telephone
• Most recent previous education insti-

tution
• Date and place of birth
• Photograph
• Major field of study
• Degrees and honors received
• Official activities
• Height and weight for sports
• Dates of attendance

Other information may be included as
directory. Some schools include students’
course schedules and even daily atten-
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dance records.
Although directory information may

be released, parents may advise a school
not to release even directory information.
It is important, therefore, that schools
state what is and is what is not directory
and also, before release, ensure that par-
ents have not exercised their right to re-
quire consent to disclosure.

Exception: Law enforcement records
Rights under FERPA do not apply to
records maintained by a school’s law en-
forcement unit. However, for a record to
be exempt, the law enforcement unit must
create it for the purpose of law enforce-
ment. Other records may not be included
with law enforcement records.

It is also important to note that law
enforcement records must be maintained
separate and apart from the student’s
education records and are used only for
law enforcement purposes.

FERPA neither requires nor prohibits
the disclosure of its law enforcement
unit’s records by a school. The obvious
intent is to permit a law enforcement unit
to cooperate with other law enforcement
officials in dealing with campus crime and
violence.

After some judicial disagreement, it is
also recognized that under FERPA, cam-
pus police reports are subject to public
disclosure in the same manner as other
police records.

A law enforcement unit may include
various types of organizations.  A com-
missioned police force is not required. A
component of an educational agency or
institution does not lose its status as a
law enforcement unit if it also performs
other, non-law enforcement functions for
the agency or institution —  including in-
vestigations of conduct or incidents that
lead to a disciplinary action or proceed-
ings against the student.

Additionally, FERPA does not prohibit
“an educational agency or institution
from contacting its law enforcement unit,
orally or in writing, for the purpose of
asking that unit to investigate a possible
violation of, or to enforce, any local, State,
or Federal law.” Similarly, an agency or
institution may furnish education records
to its law enforcement unit under appro-
priate circumstances. However, those

“records, and personally identifiable in-
formation contained in education records,
do not lose their status as education
records and remain subject to the Act,
including the disclosure provisions, while
in the possession of the law enforcement
unit.”

Exception: Health or safety emergency
An educational agency or institution may
disclose to appropriate persons person-
ally identifiable information from the edu-
cation records of a student without writ-
ten consent in connection with an emer-
gency if the knowledge of this informa-
tion is necessary to protect the health or
safety of the student or other persons.’’

There are various factors which an
educational agency or institution must
take into account in determining whether
personally identifiable information from
the education records of a student may
be disclosed under this provision. These
include the:
• Seriousness of the threat to the health

or safety of the student or other indi-
viduals.

• Need for the information to meet the
emergency.

• Whether the parties to whom the in-
formation is disclosed are in a posi-
tion to deal with the emergency.

It would be advisable to fully docu-
ment any disclosures made in reliance on
this exception and to base them on spe-
cific requests made by attending medical
personnel.

An apparent reason for disclosure
under the health and safety emergencies
exception would be a student’s illness.

Emergencies may involve criminal ac-
tivity. Information regarding students
may be disclosed to law enforcement of-
ficials where necessary to promptly ad-
dress a threat. The emergency exception
would not apply to investigations where
an immediate risk of harm does not exist.

Exception: Juvenile justice system
An educational agency or institution may
disclose personally identifiable informa-
tion from the education records of a stu-
dent without written consent to “State
and local officials or authorities to whom
such information is specifically allowed

to be reported or disclosed pursuant to
State statute” where the “allowed report-
ing or disclosure concerns the juvenile
justice system and such system’s ability
to effectively serve, prior to adjudication,
the student whose records are released.”

For the exception to apply, “the offi-
cials and authorities to whom such infor-
mation is disclosed [are to] certify in writ-
ing to the educational agency or institu-
tion that the information will not be dis-
closed to any other party except as pro-
vided under State law without the prior
written consent of the parent of the stu-
dent.”

The scope of this exception has been
liberalized since FERPA was initially
adopted. In recent years, the need for a
freer flow of information between educa-
tional institutions and the juvenile jus-
tice system has become apparent. FERPA
has been revised to address this need.

Few states have narrowed this excep-
tion. However, FERPA does not prevent
a State from further limiting the number
or type of State or local officials who will
continue to have access to education
records. Some have.

Exception: Judicial order or subpoena
An important and frequently used excep-
tion to the consent requirement is the dis-
closure of education records pursuant to
a judicial order or subpoena. FERPA pro-
vides that information may be furnished
in compliance with judicial order, or pur-
suant to any lawfully issued subpoena.
However, FERPA requires that parents
and the students be notified of all such
orders or subpoenas in advance of the
compliance therewith by the educational
institution or agency. This notice is in-
tended to provide the parent or eligible
student an opportunity to seek protec-
tive action, such as a motion to quash
the order or subpoena. Typically, a tele-
phone call is made or letter sent to a last
known address.

At one time, the judicial order excep-
tion was widely used on a local basis to
permit record sharing between schools
and law enforcement agencies. As FERPA
has been revised, the need for this has
become less important.

Special provisions are included in
FERPA regarding the disclosure of edu-
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cation records pursuant to law enforce-
ment orders or subpoenas. An educa-
tional agency or institution may disclose
personally identifiable information from
the education records of a student with-
out written consent to the entity or per-
sons designated in a Federal grand jury
subpoena or the entity or persons desig-
nated in any other subpoena issued for a
law enforcement purpose.

The general requirement to notify the
parent or eligible student of a subpoena
or order will not apply when the subpoena
or order prohibits disclosure.

Exception: Disciplinary records
FERPA does not “prohibit an institution
of post-secondary education from dis-
closing, to an alleged victim of any crime
of violence the results of any disciplin-
ary proceeding conducted by such insti-
tution against the alleged perpetrator of
such crime with respect to such crime.”
For purposes of the exception, a “crime
of violence” means “an offense that has
as an element the use, attempted use, or
threatened use of physical force against
the person or property of another” or “any
other offense that is a felony and that by
its nature, involves a substantial risk that
physical force against the person or prop-
erty of another may be used in the course
of committing the offense.”

FERPA also does not prohibit any edu-
cational agency or institution from “in-
cluding appropriate information in the
education record of any student concern-
ing disciplinary action taken against such
student for conduct that posed a signifi-
cant risk to the safety or well-being of
that student, other students, or other
members of the school community.”
Moreover, the agency or institution is not
prohibited from “disclosing such infor-
mation to teachers and school officials,
including teachers and school officials in
other schools, who have legitimate edu-
cational interests in the behavior of the
student.” These exceptions were adopted
to allow educational agencies and insti-
tutions to better address school crime and
violence.

The exception is not exhaustive. Nei-
ther FERPA nor the regulations prevent
an educational agency or institution from
maintaining any type of education

records that an agency or institution has
deemed necessary or appropriate to main-
tain.

Disclosure is not mandatory. The regu-
lations give individual schools the dis-
cretion to determine the circumstances un-
der which it is appropriate to disclose in-
formation.

Apart from the statutory exception for
disciplinary records, it has been recog-
nized that FERPA does not restrict to dis-
semination of information to a complain-
ant regarding a specific student.  Accord-
ing to this view, an educational institu-
tion may explain the actions taken in re-
sponse to a complaint.

Juvenile law enforcement records
The zeal for privacy reflected by FERPA,
especially as initially adopted, applied as
well to juvenile law enforcement records.
Police, prosecutor and juvenile records
were normally sealed and inaccessible to
school authorities.

Today, laws regarding these records
vary throughout the Nation. Some states
treat many juvenile records as public
records, available for inspection. Others
broadly restrict access, usually limiting
disclosure to those directly involved in
the juvenile justice system.

The trend regarding juvenile law en-
forcement records has been to permit at
least some disclosure of these records
among youth-servicing agencies. In par-
ticular, state law frequently permits the
exchange of records and information be-
tween the juvenile justice agencies and
schools.

The requirements for disclosures dif-
fer from state to state. In some states, dis-
closure is simply permitted. In others, for-
mal interagency agreements are required.

Summary of basic law
The basic law of student confidentiality
is deceptively simple. Information or com-
munications involving students may be
privileged or protected by a general right
to privacy. Statutes, such as FERPA, fre-
quently elaborate on confidentiality. How-
ever, confidentiality must give way to a
need to know or duty to disclose in some
certain circumstances.

In the area of confidentiality, it would
suggest the following issues be consid-

ered when striking the balance between
confidentiality and disclosure:
• Is the information or communication
involved protected from disclosure by
privilege or privacy?
• If privilege or privacy applies, is the
confidentiality protection limited so that
disclosure  is required to some persons
or in some circumstances?
• If information is otherwise protected
from disclosure, do special circumstances
give rise to a need to know or an affirma-
tive duty to disclose, warn or take other
preventive action?
• Even where information is not confi-
dential, may disclosure be refused unless
lawfully compelled?

Answer 1 – an easy one: FALSE. With-
out proper consent or a bona fide emer-
gency, a grandparent is not entitled to a
grandchild’s school records regardless of
the reason. Disclosure is prohibited un-
der the Family Educational Rights and
Privacy Act.
Answer 2 – TRUE. The difference? Un-
der FERPA, parent is a broad concept. It
includes not only a natural parent but also
a guardian, or any individual acting as a
parent in the absence of a parent or a
guardian.14  A foster parent is also in-
cluded.15  Thus, it may include a grand-
parent with whom a student resides.
Answer 3 – FALSE. Under FERPA, either
parent has full rights of access to a child’s
records. The only exception to this is
where there has been a court order re-
voking these rights. Where school per-
sonnel are aware of a family problem, the
custodial spouse may be contacted and
given the opportunity to obtain a court
order if desired.
Answer 4 – Probably TRUE. FERPA does
not really cover this situation. Some state
statutes do. FERPA technically does not
apply to this situation because oral infor-
mation rather than recorded information
is involved. It is also noteworthy that
most states do not recognize a
teacher-student privilege. Therefore, a
teacher would not be prohibited from dis-
closing the information but would likely
have no duty to do so because the health,
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safety and welfare of the student or oth-
ers was probably not at risk.
Answer 5  –  Probably FALSE. Unlike the
prior question, the student’s health,
safety and welfare is more likely at risk.
This is particularly the case if state law
prohibited the marriage.
Answer 6 – TRUE. Jane’s teachers may
share information about their observa-
tions regarding Jane. Oral information
based on personal observation or knowl-
edge is not subject to the provisions of
FERPA. Moreover, this information is
being sought as part of a child abuse in-
vestigation.
Answer 7– FALSE. In this actual case,
the student and another 13-year-old stu-
dent made good on the suicide threats
by consummating an apparent
murder-suicide pact. Thereafter, a Mary-
land court held that school counselors
and other employees have a duty to use
reasonable means to attempt to prevent
suicide when they are on notice of a
student’s suicidal intent. At a minimum,
the student’s parents should be informed.
The court considered the duty appropri-
ate in view of the serious problem of sui-
cide. The Centers for Disease Control re-
ported that 27 percent of high school stu-
dents had “thought seriously” about sui-
cide within the preceding year and one in
12 had attempted it.16

Answer 8 – FALSE.   Although the merits
of this actual case were not decided, the
court concluded that a cause of action
did exist where it was alleged that a school
failed to provide suicide prevention train-
ing to its employees and, as a result, a
suicide threat was mishandled.
Answer 9 – Probably TRUE, but state law
should be considered. Most states allow
physicians to provide birth control ser-
vices to minors under some circum-
stances. Absent a parent’s consent, in-
formation may be provided to a minor
who is married, a parent or pregnant. Ser-
vices may also be provided when referred
by a physician, clergyman or a planned
parenthood agency and also if a failure
to provide such services would create a
serious health hazard.

Although a wait-and-see attitude is
probably warranted, the Supreme Court’s
holdings currently recognize that access
to contraceptives are within the protec-

tion of the privacy rights of minors.17  Like-
wise, efforts to require parental consent
to abortions have been limited.18

This example is given because issues of
birth control, abortion, sexually transmit-
ted disease, and other problems fre-
quently arise. Familiarity with state law in
this area must be reviewed.
Answer 10– FALSE. Counselors and
teachers are probably well aware of some
students who are sexually active. For the
most part, a student’s sexual activity is
considered a private matter. Where the
conduct is illegal, however, a duty to take
some action may arise. The circumstances
presented would likely involve criminal
sexual abuse or statutory rape.
Answer 11 – NO CLEAR-CUT ANSWER.
It is raised only to demonstrate just how
difficult these questions can be.
Answer 12 – TRUE. This is a Tarasoff-like
warning case.
Answer 13 – FALSE. This is another
Tarasoff-like case. A risk of harm need not
exist as a matter of absolute uncertainty.
A duty to warn may arise where there is a
reasonable belief of a risk of harm. The
circumstances of this case necessarily
involve delving into family matters. It is
interesting to note that while most cases
involve the student’s confidentiality,
some do raise the right to family privacy
and the right to parent. One case invali-
dated a program designed to identify po-
tential drug abusers because a question-
naire was used inquiring directly as to
individual family relationships and rear-
ing.19  This same argument frequently
arises is the sex education area.
Answer 14 – FALSE. The counselor in
the circumstances presented acted as a
license clinical psychologist. Therefore,
the communications between the student
and counselor were privileged. Of course,
this privilege must exist under state law.
It is significant that the student’s drug
sales were in the past. If the sales were
current, a duty to act may well exist.
Answer 15 – TRUE, depending on state
law. FERPA does not govern the decision
by local juvenile justice system officials
to divulge information to the schools.
Schools may receive and use information
from law enforcement, courts, and other
justice system components in order to
provide services to Ryan and to maintain

a safe and effective learning environment.
However, once the information on Ryan
is received and maintained by the school,
it is subject to FERPA and exceptions.
Whether the juvenile justice system offi-
cials properly released the information is
dependent upon the laws pertaining to
such records. Increasingly, this sort of
information is permitted or even required
to be released.
Answer 16 – TRUE. FERPA does not pre-
vent a school from receiving information
about Ryan’s status as an adjudicated
delinquent. In fact, some states require
that this information be furnished to
schools. The school, also, may assist ju-
venile probation by providing informa-
tion from Ryan’s education record con-
cerning Ryan’s attitude and performance
in school. However, because Ryan has
been adjudicated and the information
sought is solely related to Ryan’s status
as an adjudicated delinquent, his school
may only provide this information if a
parent consents or if there is a court or-
der or lawfully issued subpoena direct-
ing the release of information.
Answer 17 – TRUE. FERPA does not in-
clude among education records law en-
forcement unit records.
Answer 18 – FALSE. Under FERPA’s
emergency exception, the principal can
provide information from each student’s
education record to the appropriate
school officials and law enforcement
agencies.
Answer 19 – FALSE. Normally the list
would not be available as directory infor-
mation where a school could furnish the
names and addresses of students, but
presumably not their race. However, ac-
cording to a federal court, the list could
be furnished under the emergency excep-
tion. The court found that the police rea-
sonably believed that a violent criminal
was on the campus and the police be-
lieved the list was necessary to address
that threat.
Answer 20 – FALSE. There are actually
two groups of records. These include the
law enforcement unit records and also the
records related to the disciplinary hear-
ing. The law enforcement unit records may
be disclosed since they are not educa-
tion records. The school disciplinary hear-
ing is an education record that is subject
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to FERPA constraints.
Answer 21– TRUE. The school may re-
lease school attendance, academic per-
formance, or other information from
Mary’s education record with the con-
sent of one of her parents. If state law
authorizes the disclosure to juvenile jus-
tice system agencies, the school also may
share information from Mary’s education
record without parental consent. Absent
such a state law, however, the school
should request the police department
obtain a subpoena for the records.
Answer 22 – TRUE. In this situation, the
teacher or the counselor may share per-
sonal observations with a family service
agency but may not rely on an education
record as the source of this personal
knowledge of Johnny’s situation. If, how-
ever, state law authorizes the disclosure,
and the receiving entity is a juvenile jus-
tice system agency, the teacher or the
counselor may, to the extent authorized
by state statute, then also use informa-
tion contained in Johnny’s education
record in making the referral. Thus,
FERPA gives schools flexibility in deter-
mining whether an education record of a
juvenile can be released without the prior
written consent of the parent.
Answer 23 – TRUE, with a caveat. The
school can provide information from
Johnny’s education record if at least one
of these conditions is met: 1) A parent
consents, or 2) there is a court order or
lawfully-issued subpoena directing the
release of information, or 3) a state law
authorizes information sharing between
educators and juvenile justice agencies.
Answer 24 – TRUE. Nothing in FERPA
restricts Ronald’s school from receiving
information regarding his serious habitual
offender status. If there is a state law au-
thorizing information sharing with juve-
nile justice system agencies, Ronald’s
school may assist in the treatment pro-
gram by sharing information from his edu-
cation record about his attendance, per-
formance, and behavior with other agen-
cies providing supervision and services
to Ronald.

No certain answers
Student confidentiality is indeed a deli-
cate business. For many cases there is
no certain answer. The decisions to be

made depend on the specific circum-
stances presented. However, it is impor-
tant to recognize that increasingly, safety
is found to justify the disclosure of infor-
mation – especially between schools and
juvenile justice agencies.

Prepared by James A. Rapp, Attorney at
Law, Law Offices of Hutmacher, Rapp &
Ortbal, P.C., Quincy, IL.
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